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1The Trustee is submitting the same Memorandum in each adversary file in response to Defendants' motions.
Further, the Trustee is relying, in large part, on the evidence submitted in support of his own motion for summary
judgment in defense of Defendants' motions.

2The "Debtors," as used herein, are Miller & Schroeder, Inc. ("MSI") and its affiliates and subsidiaries,
including Miller & Schroeder Financial, Inc. ("MSFI").

-2-

INTRODUCTION

Defendants Roger Wikner ("Wikner") and James Iverson ("Iverson") (collectively referred

to as "Defendants") are not entitled to prevail on their respective motions for summary judgment.1

Each Defendant has taken a historically revisionist view of the subject July 31, 1997 transactions

and each now attempts to reclassify the events as though they were originally constructed as

Defendants now creatively describe.  There is no factual support for Defendants' version of the

relevant history.  Further, Plaintiff Brian F. Leonard, Trustee of these jointly-administered Chapter

7 cases ("Trustee") has established that he is entitled to summary judgment on his own pending

motion.

It would have been quite simple for the Defendants to have structured a transaction which

did not subject them to scrutiny herein.  For instance, MIAC Acquisition Corporation ("MIAC")

could have actually raised sufficient funding and then paid Defendants the full purchase price for

their shares and Defendants could have, then, actually repaid their substantial debts to the Debtors.2

However, Defendants permitted their self-interests to determine the transaction.  Neither Defendant

gave the interest of the Debtors a modicum of thought (until this action was commenced).  Each

testified that their mutual counsel negotiated the transaction.  Defendants' counsel structured the

transaction in a manner which (a) allowed MIAC to use the Debtors' assets (Defendants' obligations

to the Debtors) to fund the stock purchase (to the sole harm to Debtors and their creditors), and (b)



3Defendant can offer no evidence that actual funds, raised by MIAC, were withheld, that Debtors were paid or
that the same funds were then "advanced" to MIAC.
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to allow Defendants to pay a lesser amount in income taxes.  Defendants entirely ignored their duty

of stringent loyalty to the Debtors.

Each Defendant treated the sale proceeds (even the amounts not actually paid by MIAC) as

capital gains.  However, there was no money for MIAC to withhold from Defendants, there was no

payment to Debtors and there were no advances.3  Defendants' obligations to the Debtors were

"forgiven."  If the transaction had been treated for tax purposes as debt forgiveness, Defendants

would have paid tens of thousands of dollars more in income taxes as the "forgiveness" would have

been taxed as ordinary income (as opposed to the lower capital gains rate).

Each Defendant has filed a motion for summary judgment and, in each, Defendants make

representations to the Court as to how the events of July 1997 unfolded and how MSI was

"unaffected" by the sale to MIAC.  Each Defendants' characterization of the events are just that -

characterizations.  Neither points to any evidence, contemporaneous or prior to the closing, which

establishes that MSI or MSFI avoided harm or how Defendants' debts to those entities were satisfied.

Instead, each attempts to alter history.  Further, each makes statements which contradict their own

positions.  The Trustee herein, will buttress his own motion for summary judgment by exposing the

dramatic flaws in Defendants' arguments.

Examples of statements made by Defendants that are inconsistent with their own position

include or are unsupportable by evidence include:

A. "The $ 15,000,000 purchase price was to be funded . . . with an estimated 1,500,000

of proceed [sic] from payment of notes receivable from [Defendants] . . ."   Iverson Memorandum
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at p. 2.    Comment:  This is a blatant statement of the problem in this case.  The money should have

gone to the Debtors, not for the stock acquisition.  This is an admission that Defendants knew that

the structure of the transaction breached their fiduciary duties.

B. "the private placement memorandum prepared by [MIAC] . . . states in pertinent part

the purchase of [MSI] was funded in part by 2 million dollars from the assets of [MSI]."  Id., at 11;

See also, Lawver Affidavit, Exhibit C, page 3 (Executive Summary) Comment:  This shows harm

to the Debtors - MSI and MSFI should have been strangers to this transaction.

C. On page 4 of his Memorandum, Defendant Wikner shows the balance of $795,992.29

and refers to the same as "representing amount repaid to [MSI and MSFI]."  Wikner Memorandum

at 4.  Comment:  Wikner has no evidence of any actual sums of money being transferred to the

Debtors.

D. "as of July 31, 1997 the Officer Liabilities in the amount of $2,001,548 were

satisfied" and that the same were "paid."  Id. at 5.  Comment:  Again, Defendants are relying on

accounting entries generated after closing to account for what occurred.  Neither Defendant can

sincerely argue that any real economic transactions took place.  In fact, they avoid that topic at

every turn.

E. "The Noncompetition Agreement was a transaction negotiated by [MIAC] for its

business reasons. . ."  Id. at 14.  Comment:  The Debtors were satisfied with the pre-existing

agreements.  They ended up paying Wikner and Iverson more money due to MIAC's needs.

F. "It was important to MIAC . . . that he not be able to compete . . ." Id. at 19.

Comment:  The only evidence is that Debtors were satisfied with the pre-existing agreements.



4Again, neither Defendant alleged payment as an affirmative defense.

-5-

Debtors ended up paying Wikner and Iverson more money due to MIAC's needs as opposed to their

own.

G. The funds withheld at closing were "used to satisfy Wikner's own personal Officer

Liabilities to the Debtors . . . as of the closing date."  Id. at 26.  Comment:  No evidence of any actual

funds being withheld nor that the same were used to satisfy anything.

The Trustee believes that his original submissions, coupled with the flaws in Defendants'

motions, merit that summary judgment be entered in his favor.

ARGUMENT

I. DEFENDANTS' DEBT WAS NOT PROPERLY "FORGIVEN"

The Defendants argue that they have paid their respective debts to the Debtors.4  They argue

this despite the fact that MIAC did not possess sufficient funding to satisfy the Defendants' debts

and despite the fact that Defendants cannot identify a single real dollar that made its way into to the

Debtors' coffers.  See, i.e., Deposition of James Dlugosh, Trustee's Notice of Hearing, Exhibit D.

The items of evidence upon which Defendants rely are the post-closing accounting records

(created by MIAC) and cancelled promissory notes.  There is no evidence that a contemporaneous,

conscious and authentic effort was made to satisfy the Defendants' obligations.  In fact, the evidence

establishes that this could not have happened.

As to the cancelled notes, there is absolutely no evidence that the Debtors, in fact, cancelled

the notes.  The notes in evidence are simply labeled as "cancelled" and they have a date of July 31,

1997.  There is no signature or other indication that the Debtors consented to the cancellation.  It is

most likely that counsel structured the transaction for Defendants and MIAC labeled the promissory



5Without proper cancellation, Defendants also remain liable on the notes.
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notes as "cancelled."  A corporation can act only through its agents and, like a natural person, is

bound only by acts an agent does within the scope of his authority.  Budelman v. White's Exp. &

Transfer Co., 140 A. 2d 552, 556 (NJ. Sup. A.D. 1958).  An unauthorized signature of an agent is

'wholly inoperative' and equal to forgery.  Id., at 557.  The general rule is that burden of establishing

authority of an agent is on the party contending that the act was authorized.  Commercial Bank and

Trust Co. v. Dixie Sound & Communications Corp., 468 F. Supp 576, 584 (D. Ark. 1979), citing

Johnson v. Mosley, 179 F.2d 573 (8th Cir. 1952).  There is no evidence that anyone of authority

cancelled the promissory notes.  Defendants cannot meet their burden that the notes were properly

cancelled.

Defendants cannot identify how cancellation was authorized or why it would have been so

authorized.  Any "authorization" would have been wholly premised on furthering Defendants' self-

serving transaction.5  Accordingly, the Trustee submits that the promissory notes were not properly

cancelled.

II. DEFENDANTS' DISTRIBUTION ARGUMENT MISSTATES THE FACTS
AND MINNESOTA LAW

The Defendants each now assert that they received a distribution as part of the July 31, 1997

closing.  Defendants seek to recharacterize the events as a distribution in an effort to forestall the

Trustee's fraudulent transfer claims and to create a shorter statute of limitation period.  This is a

clever argument and one that is flat out misplaced in this case. 



6That section provides:  "Distribution" means a direct or indirect transfer of money or other property, other than
its own shares, with or without consideration, or an incurrence or issuance of indebtedness, by a corporation to any of
its shareholders in respect of its shares.  A distribution may be in the form of a dividend or a distribution in liquidation,
or as consideration for the purchase, redemption, or other acquisition of its shares, or otherwise.
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"Forgiveness" of the debt is not a distribution as defined by Minn. Stat. §302A.011(10).6  The

end of the first sentence of §30A.ll(10) requires that the distribution be "in respect of its shares."

In this case, any "distribution" to Defendants was not on account of their shares.  It was on account

of their unequal debts owed to the Debtor corporations and Defendants' desire to accommodate

MIAC. If these were true distributions, they would have been in proportion to each Defendants'

equal stock ownership - they were not.

Further, distributions must be declared by the board of directors pursuant to Minn. Stat.

§302A.551.  The Defendants cannot point to a single board resolution or record wherein a

distribution to facilitate this closing was discussed or voted upon.  In fact, there are no board

resolutions, at all, of the Debtors which relate to the transaction.  Distributions are voted upon by

directors and tied to the stock of the corporation.  That did not happen here.

Also, it should be noted that Defendants argue that the Debtors were repaid.  If the Debtors

received consideration for the distributions, then there was not a distribution.  Defendants'

distribution arguments are inconsistent with the law and the facts presented and, therefore, they must

fail.

III. DEFENDANTS' ARGUMENTS THAT DEBTORS RECEIVED VALUE IS
INCONSISTENT WITH THE FACTS AND THEIR OWN STATEMENTS

The Trustee does not want to beat a dead horse with respect to lack of reality as to

Defendants' arguments that the Debtors were repaid as part of this transaction.  There is absolutely

no evidence that on or before July 31,1997 the Defendants' obligations to the Debtors were satisfied.



7This means that MIAC paid the Debtors and then took the money back as an advance.  There is no evidence
that this occurred or could have occurred.
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The only items of evidence possessed by Defendants are cancelled notes and post-closing accounting

entries.

Defendants attempt to paint a picture that the Debtors were made whole as part of the

transaction.  For instance, Defendant Wikner alleges that, "Debtors received a dollar-for-dollar

payment from Wikner and Iverson at closing."  Wikner Memorandum, at 28.  There was not a single

dollar paid to Debtors.  See, Dlugosch Deposition and Dlugosch Statement.  Iverson also paints a

false picture.  He states, "$808,289.79 were withheld at closing as payment to [MSI] for notes

receivable and interest, and $382,661.79 were withheld at closing for payment to [MSFI].

Iverson Memorandum at 2.  He added, "[MIAC] received inter-company transfers . . ."  Id. at 3.7

Again, neither Defendant can propound evidence that a real economic transaction took place.

Neither can show any transaction which occurred at or prior to closing which satisfied Defendants'

debts to the Debtors.  That is because MIAC did not raise funds to pay the Debtors.

In summary, Defendants really only have two arguments as to how they satisfied their debts.

These are summarized as follows:

Argument Comment

The Notes Were Cancelled: The notes are, indeed, marked as being
"cancelled."  There is no indication as to who
marked them as such.  There is no evidence
that the Debtors cancelled the Notes nor that
the Debtors received value.  

The "Advances" Replaced the Debt: There is no evidence of an advance.  In fact,
the advances could not have occurred. The
evidence establishes that MIAC used the debt
"forgiveness" as part of it purchase of
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Defendants' stock, and that the book entries
were "accounting treatment."

There is no evidence before this Court which supports Defendants' arguments that the

Debtors were actually repaid.  Defendants walked away from the transaction without paying their

debts.  Their newly-created arguments are not supported by the evidence.

IV. DEBTORS WERE IN VICINITY OF INSOLVENCY AT TIME OF CLOSING

The Trustee addressed the topic of insolvency, vicinity of insolvency and the existence of

creditors in his own Motion for Summary Judgment and the submissions therewith.  It is clear,

despite Defendants' reliance on financial statements, that the Debtors were either insolvent or within

the zone of insolvency at all times material herein.  Wikner's counsel attested via affidavit that he

reviewed the claims registers and that there were no claims relevant to this action. Yet, the Trustee

has submitted claims into evidence, predating the transaction, totaling $153,412,928.  Trustee's

Notice of Hearing and Motion, Exhibit I.  The Trustee is submitting additional relevant claims via

affidavit herewith - including Defendant Wikner's own claim which evidences significant pre-

closing liabilities.

When viewing a director's actions, there are three general financial "tests" used to determine

the zone of insolvency.  Peterson, Directors' Duties in the Zone of Insolvency: The Quandary of the

Nonprofit Corp., 23 AMBKRIJ 12 (March 2004).  The tests are the "balance sheet test," the "cash

flow test" and transactional analysis. Id.  The Trustee submits that only the first and last tests are

pertinent to this case.
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A. Debtors Fail the Balance Sheet Test

A corporation is insolvent under the balance sheet test if its "financial condition is such that

the sum of such entity's debts is greater than all of such entity's property, at a fair valuation."

11 U.S.C. §101(32)(A); Minn. Stat. §513.42(a).  A "debt" is any "liability on a claim."

11 U.S.C. §101(12); Minn. Stat. §513.41(5).  A "claim" is the "right to payment, whether or not such

is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,

undisputed, legal, equitable, secured or unsecured." 11 U.S.C. §101(5)(A). 

Exhibit N to the Trustee's Verified Notice of Hearing and Motion for Summary Judgment

was a statement of financial condition "as of July 31, 1997," but created sometime after.  That

statement shows that the consolidated shareholders' equity (assets less liabilities) on July 31,1997

was $10,552,344.  Not included within the liabilities are either (a) the potential liabilities disclosed

in the schedules to the Stock Purchase Agreement, or (b) the potential/actual liabilities generated

by the Heritage Bond debacle.  As to the former, the Trustee has submitted records with his

submission, both from the closing schedules and items attached to the Affidavit of Patrick McDavitt,

which evidence contingent liabilities, valued at their expected liability, in excess of $14,000,000.00.

This, alone, evidences insolvency on the balance sheet test.

However, when the Heritage issues are considered, these Debtors move far underwater on

the balance sheet test.  Again, the Heritage-related claims belittle this entire transaction.  The Trustee

has already submitted evidence that the Heritage claims "brought down" the Debtors and that four

offerings totaling over $44,000,000 had closed prior to July 31, 1997.
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Defendants cannot counter these extensive contingent liabilities.  The Trustee submits that

the fact that the Heritage ultimately did destroy the Debtors is significant evidence that these

contingent liabilities are properly included in the analysis.

B. Debtors Fail the "Transactional Analysis" Test

Even though a corporation is balance sheet solvent, it may still in the vicinity of insolvency

where there is a substantial risk that the assets would be dissipated putting the creditors at substantial

risk.  In re Ben Franklin Retail Stores, Inc., 225B.R. 646, 655 n. 14 (Bankr. N.D. Ill. 1998).  When

a corporation enters into a transaction that results in unreasonably small capital remaining in the

corporation, and the corporation faces an unreasonable risk of insolvency, it has entered the zone

of insolvency.  See, In re Healthco Int'l Inc., 208 B.R. 288, 399 (Bankr. D. Mass. 1997). 

Some commentators have stated that there is not really a test for the vicinity of insolvency.

See, 2003: A Legal Perspective, 67 TXBJ 22, 23 (Jan. 2004) (No standard has been devised for

determining when a corporation is in the "vicinity of insolvency;" rather, the determination is made

on a case-by-case basis).  Another commentator has argued that the term "vicinity of insolvency"

should be limited to circumstances where "a corporation's contemplated action would cause

insolvency."  Schwarcz, Rethinking a Corporation's Obligations to Creditors, 17 Cardozo L. Rev.

647, 665 (1996).  Schwarcz noted that a better term for the "vicinity of insolvency" should be

"contingent insolvency."  Id.

Directors have been advised to account for contingent liabilities.  Another commentator has

stated that, "Even where contingent liabilities and losses appear unlikely to occur, directors must be

cognizant of the risk that these liabilities and losses ultimately may be realized and, despite the

directors' prior reasonable assessment that these contingencies were unlikely to occur, a court in the



8Proofs of claim filed with Trustee's motion as Exhibit I.  Generally, a creditor's proof of claim constitutes prima
facie evidence of the validity and amount of a claim.  In re Brown, 82 F.3d 801, 805 (8th Cir. 1996). 
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future nevertheless may determine the corporation was insolvent using '20-20 hindsight' . . ."

Hot Topics in Chapter 11: Protecting Directors in the 'Zone of Insolvency',- 013102 ABI-CLE 109,

*4 (2002).  Interestingly, as noted in the Trustee's initial submission, neither Defendant gave the

matter of this closing a bit of thought.  Based on their testimony, Defendants did not consider

potential liabilities (or anything else).  Defendant Wikner was even surprised that there was a

closing.  They blindly entered into the transaction.

The Trustee's evidence with respect to the vicinity of insolvency includes, but is not limited

to, the $14,000,000 in liabilities disclosed in the closing schedules, the Heritage liabilities

(commenced in 1996) which total over $ 150,000,0008 and the fact that the companies were losing

money.  Defendants rely upon financial statements which were created after-the-fact.  Further, these

statements leave open the door for additional liabilities.  Each

financial statement provided by Defendants contains "Off-Balance-Sheet Risk."  Those state "The

Company. . . is exposed to off-balance-sheet risk of loss. . . "  See, i.e., Lawver Affidavit, Ex. D. at

p. 10.  See also, Ricke Exhibit D at p. 13 (Debtors even deny Heritage liability as late as October

2000).  Therefore, the balance sheets do not totally reflect the companies' liabilities.

The evidence demonstrates that the Heritage offerings commenced prior to the closing and

that they ultimately destroyed the Debtors and created a creditor pool with millions of dollars of

claims.  The Heritage transaction was well under way by July 31, 1997.  Thus, Defendants fail under

the transactional analysis.
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treatment created an enforceable obligation.
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V. FRAUDULENT TRANSFER HAS BEEN ESTABLISHED

In accord with the Uniform Fraudulent Transfer Act, Minnesota law provides:

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor
whose claim arose before the transfer was made or the obligation was incurred if the
debtor made the transfer or incurred the obligation without receiving a reasonably
equivalent value in exchange for the transfer or obligation and the debtor was
insolvent at that time or the debtor became insolvent as a result of the transfer or
obligation.

Minn. Stat. 513.45(a).  Therefore, constructive fraud requires proof of a transfer, a prior claim, no

"reasonably equivalent value," and debtor insolvency.

Defendants do not appear to be arguing that about the "transfer" issue.  Instead, they focus

on the latter three elements.  As to the "prior claim" issue, the Trustee submits that the proofs of

claim, together with the closing schedules and other evidence, establish that creditors were in

existence at the time of the closing.

These Debtors did not receive reasonably equivalent value.  As the Trustee has noted

repetitiously throughout his submissions, there is no evidence that the Debtors received a single, real

economic item.  Wikner argues that the "funds that were withheld by the buyer, MIAC, from Wikner

at closing, . . . were used to satisfy Wikner's [liabilities] . . ."  Wikner Memorandum at 26.  There

is not a scintilla of evidence that the money withheld was paid to the Debtors.  In fact, it has been

established that this could not have occurred.  See, i.e., Deposition of James Dlugosch.  The Trustee

submits that replacing substantial obligors (Defendants) with the debt-ridden MIAC whose only

asset was the Debtors, did not give the Debtors value, either.9
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The Trustee has discussed the issue of the Debtors' insolvency elsewhere in this

Memorandum, as well as in his first submission.  The only evidence before this Court bearing on

the Debtor's condition as of July 31, 1997 shows that the Debtors were well within the vicinity of

insolvency.

VI. THERE WAS NO RATIFICATION

As the Trustee argued in his first submission, self-dealing and waste are not ratifiable.

However, Minn. Stat. §302A.255 only stands for that certain acts are not voidable under that section.

Other items, such as waste and self-dealing, are not within the penumbra of protection offered by

§302A.255.  See, Onvoy, Inc. v. SHAL, Inc., 669 NW2d 344, 356 (Minn. 2003).  In this case, we

have the diversion of a corporate opportunity (the opportunity to be repaid) being forsaken for the

apparent reason of generating a tax savings for Defendants.  There cannot be a ratification of such

acts or omissions.

VII. MUTUAL RELEASE IS A RED HERRING

The Settlement Agreement dated December 11, 1997 has no bearing on the issues raised in

this case.  The Stock Purchase Agreement was the purchase of Defendants' stock by MIAC in July of

1997.  The Settlement Agreement's purpose was to adjust the price (section 2.3 of Stock Purchase

Agreement) paid by MIAC to Wikner and Iverson (by requiring that they repay money to MIAC).

This action is between the MIAC-acquired Debtors, whose claims were preserved in the subsequent

corporate merger, against Wikner and Iverson. 

Section 5 of the Settlement Agreement releases claims related to section 2.03 of the

Stock Purchase Agreement, alone.  In this case, the Trustee alleges fraudulent transfer, preference,

breach of fiduciary duty, conversion and other claims.  None of these claims are barred by the terms
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of the Settlement Agreement as none of them are related to it.  The Debtors possessed these claims

immediately upon the closing which occurred on July 31,1997.  The Settlement Agreement does not

bear on these claims.  In fact, assuming for arguments sake that the Agreement did purport to bar

the Trustee's claims, then the Settlement Agreement itself would be a fraudulent transfer and a

further breach of Defendants' fiduciary duties.  The bottom line is that the Defendants gave the

matters raised by the Trustee no thought in 1997 and are now attempting to rewrite history and to

assign new meanings to paper trail.

VIII. NONCOMPETITION AGREEMENTS

The Trustee has offered evidence that, (a) noncompetition agreements were already in place

for each Defendant in July 1997, (b) that MIAC offered $16.4 million for Defendants' stock with

$1.4 million being paid via consulting agreements, and,(c) that the consulting agreements morphed

into noncompetition agreements prior to closing.  The Trustee contends that there is sufficient

evidence that the noncompetition agreements were really a way to pay the purchase price (from the

Debtors' assets with a deductibility) and that there was no consideration for the same.  There is no

evidence that the Debtors were displeased with the noncompensatory noncompetition agreements

that they possessed with Defendants and those agreements had been in place for twelve years.

Defendant Wikner's characterization of noncompetition agreements supports the Trustee's

position.  In his Memorandum, Wikner's counsel states, "The Noncompetition Agreement was a

transaction negotiated by [MIAC] for its business reasons. . ."  Wikner Memorandum at p. 14.

MIAC did not negotiate with Debtors - it dealt with Defendants' counsel.  Wikner's counsel also

further states, "It was important to MIAC,. . . that [Wikner] not be able to compete or solicit



10Mr. Dlugosch was the president of MIAC.  The actual dialogue was:  Q:But for business reasons was it
important to your acquisition group that Mr. Wikner not be able to compete or solicit employees?  A:  Yes.  Dlugosch
Deposition at 28.  Mr. Dlugosch did not state that it was important to the Debtors.

11It is believed that the error in not giving the Trustee notice of the subpoena, which was to be issued
contemporaneously with a deposition notice, was an inadvertent oversight by Wikner's counsel.
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employees of the Company, and a one year noncompete would not have been adequate for the

business purposes of the Debtors and MIAC."  Id., at 19 (citing Dlugosch deposition at p. 28).10

 The foregoing demonstrates that the noncompetition agreements were insisted upon and were

for the benefit of MIAC - not the Debtors.  Further, it appears that they were truly a vehicle to pay

a portion of MIAC's purchase price (despite Defendants' denial of the same).  The Debtors had

already sufficiently "tied up" Defendants' post-employment ability to compete.

The Defendants' 1985 Employment Contracts (Trustee's Motion, Exhibit L), indefinitely

restrain Defendants from using trade secrets, information, data, or the like.  Competitive

employment was barred for a year.  Yet, Defendants caused the Debtors to highly compensate them

for the same restrictions.

The highly compensated noncompetition agreements were not for anyone's benefit other than

those of Defendants and MIAC.

IX. EVIDENTIARY ISSUES

During the course of this case, and without notice to the Trustee, it is believed that Defendant

Wikner served a subpoena upon KPMG, the Debtors' post-acquisition accountants, to obtain certain

records.  Those records were obtained by Defendants and were, after the fact, made available for

inspection by the Trustee.11  The KPMG records have now surfaced as Exhibits to the Affidavits of

Defendants' counsel as Exhibit J to Ricke Affidavit and as Exhibit B to Lawver Affidavit.  Neither

provides proper foundation for those records.
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It is fundamental that before a document may be admitted into evidence it must be

established that it is what it purports to be.  Leonard v. Chubb & Son, Inc., et al. (In re M.F. Bank

& Company, Inc.), Adv. 03-4094, Order dated April 7,2004 at 21 (Dreher, J.), citing, Fed. R. Evid.

901 (a).  A document is not authenticated by simply attaching it to an affidavit.  Id., at 22, citing,

U.S. v. Dibble, 429 F.2d 598, 602 (9th Cir. 1970).  Neither of Defendants' counsel have personal

knowledge of the KPMG records.  No proper foundation has been laid for their admission in these

proceedings.  In addition, the foregoing records are excludable as hearsay.

Given the significant liabilities disclosed in the closing schedules and the evidence that the

Trustee has adduced with respect to the Heritage liabilities, the KPMG records are possibly moot.

However, the Trustee believes that the records have not been properly placed in the record for

purposes at these motions and should not receive consideration:

X. PREFERENCE ISSUES AND REMAINING CLAIMS

A. Defendants Have not Established an Ordinary Course of Business
Exception

The Trustee submits that he has established all of the elements for a preference in his own

motion for summary judgement.  The Defendants each claim "ordinary course of business" as their

defense to the Trustee's claim.  However, neither Defendant has met their burden as to that defense.

A transferee must prove, by the preponderance of the evidence, that all three elements of §547(c)(2)

are met.  In re Gateway Pacific Corp., 214 B.R. 870, 874 (8th Cir. BAP 1997).  The first element

is that the "debt was incurred by the debtor in the ordinary course of business or financial affairs of

the debtor."  11 U.S.C. §547(c)(2)(A).  As the Defendants arranged for the debt in furtherance of

their own self-interests and to facilitate the sale of their stock to MIAC, Defendants cannot meet this

first element.  Defendants cannot establish an ordinary course of business exception.
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B. Unjust Enrichment and Conversion

The Trustee submits that he addressed these issues in his own motion for summary judgment.

Defendants offer nothing new.  It is inescapable that the Defendants deprived the Debtors of assets

in July of 1997 and for many years thereafter solely to facilitate their sale of stock.  The Debtors

should have been strangers to the MIAC transaction and were not.  Based on these facts, Defendants

have both been unjustly enriched and have converted the Debtors' assets.

CONCLUSION

There may be times where ignorance can actually be bliss.  Those in control of corporations

with millions of dollars of liability are not afforded such luxury.  Defendants were undisputedly

"hands off" with respect to the construction and execution of the transaction which resulted in the

sale of their shares to MIAC.  The problem with their actions was that they allowed their own self-

interests to be placed ahead of those of the Debtors to whom they owed a duty of stringent loyalty.

On July 31, 1997, as Wikner and Iverson drove away from closing, they had caused the Debtors

harm in excess of $2 million dollars.  They utilized the assets of the Debtors to fund the sale of their

stock and they ignored their fiduciary duties.

Every argument now propounded by Defendants is a revisionist view of the transactions

which does not ring true as Defendants lack evidence to support their arguments.  The reason that

the evidence is lacking is that their arguments are premised upon fictions and post-closing

"accounting treatment."  Defendants cannot show a single transaction where money flowed to the

Debtors to satisfy their debts. Defendants simply cashed out, chased a better tax rate and gave the

Debtors no thought.



-19-

However, in addition to saddling the Debtors with nonpayment of their substantial debt,

Defendants also allowed the Debtors to be saddled with significant payment streams on

noncompetition agreements.  There is no evidence that the Debtors were anything but complacent

with the protections which they already had in place with Defendants.  The party who wanted more

was MIAC.  Defendants granted MIAC more, by allowing the Debtors to become obligated to

themselves.  While Defendants claim that this was legitimate, their position is belied by the fact that

MIAC had offered $16.4 million for their stock and had, through the negotiations, been working on

consulting agreements as opposed to noncompetition agreements.  By closing, the consulting

agreements were gone, the purchase price "dropped" and the noncompetition agreements surfaced.

The Trustee submits that the evidence supports his allegation that the Debtors did not receive

consideration for the new noncompetition agreements.  The parties that benefitted were MIAC and

Defendants.  Further, the very structuring of this type of transaction was a breach of Defendants'

fiduciary duties.

Based on the volume of records submitted to the Court, it would appear that this matter is

quite complex and that it is difficult for one to get their arms around the same.  However, when the

transaction is viewed from the "eyes" of the Debtors, it is not difficult to see how they were harmed.

As noted in the Trustee's motion, the Debtors should have been, properly, strangers to this

transaction.  It was a private stock sale which did not need to involve the Debtors.  Instead, ignoring

their fiduciary duties, Defendants made the Debtors the financiers of the transaction - all to

Defendants' benefit and to the harm of creditors. 

The Trustee submits that there does not exist a genuine issue of material fact as to the matters

presented to the Court in the parties' respective motions.  Further, the Trustee submits that he is
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entitled to summary judgment on his motion and, at the same time, that he has properly defended

the Defendants' motions.  The Trustee respectfully requests that judgment be entered in his favor.

LEONARD, O’BRIEN
SPENCER, GALE & SAYRE, LTD.

/e/  Matthew R. Burton 
Dated: April 28, 2004 By______________________________

   Matthew R. Burton, #210018 
   Attorneys for Brian F. Leonard, Trustee
   100 South Fifth Street
   Suite 2500
   Minneapolis, Minnesota  55402-1216
   (612) 332-1030
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STATE OF MINNESOTA )
) ss.

COUNTY OF HENNEPIN )

1. I am the Plaintiff in the above-captioned adversary proceeding.

2. This Affidavit is submitted to provide the Court with additional evidence with respect

to the Debtor Corporations' being within the vicinity of insolvency on or about July 31, 1997.

3. Submitted as exhibits to my prior affidavit were proofs of claim from the

Securities Resolution Corporation (f/k/a Miller & Schroeder Financial, Inc.) bankruptcy.  Those

claims, which were attached as Exhibit I, contained a date "incurred" prior to July 31, 1997 and

those claims totaled in excess of $150,000,000.

4. Attached hereto as Exhibit A are proofs of claims from the SRC Holding Corporation

(f/k/a Miller & Schroeder, Inc.) bankruptcy case.  Each of these claims, too, contain an "incurred"

date or documentary evidence for the claim predating the closing that is the subject of this action.

The claims are attached in numerical order.  The claims listed in Exhibit A have a face value of

$293,242,000.

5. I realize that some of these claims duplicate each other.  However, the basis for all

claims seems to be the Hermann matter, which alleges in excess of $144,000,000 as due from the

Miller & Schroeder entities.

6. Claim number 9, in the amount of "$144,000,000.00+," filed by Defendant Iverson,

attaches the Hermann complaint.  That complaint alleges that the fraudulent scheme concocted by

the Debtors with respect to the "Heritage Bonds" commenced in 1996.  Specifically, the Compliant

alleges that, "Commencing in or about 1996, Defendants entered into an agreement and scheme to

defraud investors by effecting transactions in Heritage Bonds through the use of false and




























































































































































































































